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RECOMMVENDED ORDER

Pursuant to notice, a formal hearing was conducted in this case on
Septenber 27, 1995, in Fort Lauderdale, Florida, before Stuart M Lerner, a duly
designated Hearing O ficer of the Division of Adm nistrative Hearings.

APPEARANCES

For Petitioner: Kenneth V. Hermerle, |1, Esquire
Kl ein, Henmerl e & McCusker
1322 Northeast Fourth Avenue, Suite E
Fort Lauderdale, Florida 33304

For Respondent: Robert E. Stone, Esquire
Post O fice Box 029100
Mam, Florida 33102

For Intervenor: Robert V. Elias, Staff Counse
Fl orida Public Service Conm ssion
CGerald L. @Qunter Building
2540 Shumard Cak Boul evard
Tal | ahassee, Florida 32399-0850

STATEMENT OF THE | SSUE
VWet her Florida Power & Light Conpany (hereinafter referred to as "FPL")
properly refused the request of G obe International Realty & Mdrtgage, Inc
(hereinafter referred to as "G obe") to supply electric service to the prem ses
| ocated at 808 Northeast Third Avenue, Fort Lauderdal e, Florida?
PRELI M NARY STATEMENT

On January 31, 1995, the Florida Public Service Comm ssion (hereinafter
referred to as the "PSC') issued a Notice of Proposed Agency Action in which it



announced its intention to find that "FPL was in conpliance with applicable
Conmmission rules and its tariffs in refusing to establish service in the name of
@ obe" at the prem ses |ocated at 808 Northeast Third Avenue in Fort Lauderdal e,
Florida. On February 20, 1995, G obe, through its President, Mtthew Renda
filed a petition requesting a Section 120.57 formal hearing on the PSC s
proposed action. On May 16, 1995, the matter was referred to the D vision of
Admi ni strative Hearings for the assignment of a hearing officer to conduct the
formal hearing G obe had requested

On July 21, 1995, the PSC filed a petition for |leave to intervene in the
i nstant case. By order issued August 9, 1995, the petition was granted.

The formal hearing was held, as schedul ed, on Septenber 27, 1995. A tota
of eleven witnesses testified at the hearing: Matthew Renda; Kenneth V.
Henmmerle, Sr.; Bonnie Amons; Philip Martin; Sandra Lowery; G gi Marshall
Carol Sue Ryan; Longina Berti; Joy Wnberly; Linda Hart; and Thomas Ei chas.
In addition to the testinony of these el even w tnesses, twenty-eight exhibits
(Respondent's Exhibits 1 through 28) were offered and received into evidence.

At the close of the evidentiary portion of the hearing, the Hearing
Oficer, on the record, advised the parties of their right to submt post-
hearing submittals and established a deadline (30 days fromthe date of the
Hearing Oficer's receipt of the transcript of the hearing) for the filing of
these subnmittals.

The Hearing Oficer received the hearing transcript on Cctober 16, 1995.
On Novenber 15, 1995, d obe, FPL and the PSC each tinmely filed proposed
recommended orders. FPL's proposed recommended order was acconpani ed by a
pl eading entitled "Summary of Argunment." These post-hearing submittals have
been carefully considered by the Hearing O ficer

The parties' proposed recommended orders each contain what are | abelled as
"findings of fact." These "findings of fact" proposed by the parties are
specifically addressed in the Appendix to this Recommended O der

FI NDI NGS OF FACT

Based upon the evidence adduced at hearing, and the record as a whole, the
foll owi ng Findings of Fact are made:

1. Kenneth V. Hemmerle, Sr., is a real estate devel oper

2. Matthew Renda is a real estate and nortgage broker.

3. Hemmerle and Renda have known each ot her since about 1986.

4. At the suggestion of Henmerle, in February of 1993, Renda, along with
Hemmrerle, formed Gobe. At the tinme, Hemmerle was involved in a devel opnent
project on the west coast of Florida and he wanted Renda, through G obe, to
handl e "the selling and so forth for the project.”

5. d obe was incorporated under the laws of Florida

6. The articles of incorporation filed with the Departnent of State,

Di vi sion of Corporations (hereinafter referred to as the "D vision of

Corporations") reflected that: Renda was the president of the corporation
Henmmerle was its secretary; Renda and Henmmerle were the incorporators of the



corporation, owning 250 shares of stock each; they also conprised the
corporation's board of directors; and the corporation's place of business, as
well as its principal office, were | ocated at 808 Northeast Third Avenue in Fort
Lauderdal e, Florida (hereinafter referred to as the "808 Building").

7. dobe is now, and has been since its incorporation, an active Florida
cor por ati on.

8. Annual reports were filed on behalf of G obe with the Division of
Corporations in both 1994 (on April 19th of that year) and 1995 (on March 23rd
of that year).

9. The 1994 annual report reflected that Renda and Henmerl e renai ned the
officers and directors of the corporation

10. The 1995 annual report reflected that Renda was still an officer and
director of the corporation, but that Hemrerle had "resigned 9-2-93."

11. Both the 1994 and 1995 annual reports reflected that the 808 Buil di ng
remai ned the corporation's place of business and its corporate address.

12. The 808 Building is a concrete bl ock building with a stucco finish
housi ng ei ght separate offices. The entire building is served by one electric
neter.

13. At all tinmes material to the instant case, Southern Atlantic
Construction Corporation of Florida (hereinafter referred to as "Sout hern")
owned t he 808 Buil di ng.

14. Sout hern was incorporated under the |laws of Florida in June of 1973,
and admi ni stratively dissolved on October 9, 1992. Henmerle owns a mgjority of
the shares of the corporation's stock. The last annual report that Southern
filed with the Division of Corporations (which was filed on June 10, 1991)
reflected that: Hemmerle was the corporation's president and registered agent;
he al so served on the corporation's board of directors; Lynn Nadeau was the
corporation's other officer and director; and the corporation's principa
office was |l ocated in the 808 Buil di ng.

15. From 1975 until Septenber 6, 1994, FPL provided electric service to
the 808 Building. Charges for such service were billed to an account
(hereinafter referred to as the "808 account") that had been established by, and
was in the nane of, Hemmerl e Devel opnent Corporation (hereinafter referred to as
"HDC") .

16. HDC was incorporated under the laws of Florida in 1975, and
adm ni stratively dissolved on Cctober 9, 1992. At the time of HDC s
i ncorporation, Hemmerl e owned 250 of the 500 shares of stock issued by the
corporation. The |last annual report that HDC filed with the Division of
Corporations (which was filed on June 10, 1991) reflected that: Henmerle was
the corporation's president and registered agent; he also served on the
corporation's board of directors; Lynn Nadeau was the corporation's other
officer and director; and the corporation's principal office was located in the
808 Building. Followi ng the adm nistrative dissolution of the corporation
Henmmerl e continued to transact business with FPL in the corporation's nane,
notw t hst andi ng that he was aware that the corporation had been adm nistratively
di ssol ved



17. At no tinme has Renda owned any shares of HDC s stock or served on its
board of directors.

18. He and Hemmerl e have served together as officers and directors of only
two corporations: G obe and Hermerle's Hel pers, Inc. The latter was
i ncorporated under the |aws of Florida as a nonprofit corporation in March of
1992, and was admi nistratively dissolved on August 13, 1993. |Its articles of
i ncorporation reflected that its place of operation, as well as its principa
office, were located in the 808 Buil di ng.

19. Pursuant to arrangenments Renda and Hemmerl e had nmade (which were not
reduced to witing), G obe occupied office space in the 808 Building from March
of 1993, through Septenber 6, 1994 (hereinafter referred to as the "renta
period"). Renda and Henmerle had initially agreed that the rent d obe would pay
for | easing the space would come fromany profits G obe made as a result of its
participation in Hermerle's Florida west coast devel opnent project. Renda and
Hemmrer | e subsequently deci ded, however, that G obe would instead pay a nonthly
rental fee of $300 for each office it occupied in the building. 1/ @ obe
(whi ch occupied only one office in the building during the rental period) did
not pay in full the nonies it owed under this rental agreement.

20. The office G obe occupied in the 808 Building was the first office to
the right upon entering the building. It was across the |obby fromthe office
fromwhi ch Hermerl e conduct ed busi ness on behal f of his various enterprises.

21. G obe voluntarily and know ngly accepted, used and benefited fromthe
electric service FPL provided to its office and the conmon areas in the building
during the rental period.

22. Under the agreenent Renda and Hemmerl e had reached, d obe was not
responsi bl e for naking any paynents (in addition to the $300 nonthly rental fee)
for such service

23. On July 26, 1994, the 808 account was in a collectible status and an
FPL field collector was dispatched to the service address. There, he
encountered Hemmerl e, who gave hima check nade out to FPL in the anount of
$2,216.37. Hemmerle had noted the followi ng on the back of the check: "Paynment
made under protest due to now [sic] owning [sic] of such billing anmount to
prevent discontinuance of power." The check was drawn on a Sunniland Bank
checki ng account that was in the nane of Florida Kenmar, Inc., (hereinafter
referred to as "Kenmar"), a Florida corporation that had been incorporated in
May of 1984, 2/ and administratively dissolved on Novenber 9, 1990. (The | ast
annual report that Kenmar filed with the Division of Corporations, which was
filed on June 10, 1991, reflected that: Henmerle was the corporation's
president and registered agent; he also served on the corporation's board of
directors; and the corporation's principal office was |ocated in the 808
Building.) Hemmerle told the field collector, upon handing himthe check, that
there were no funds in the Kenmar checki ng account. Nonetheless, the field
col l ector accepted the check.

24. FPL deposited the check in its account at Barnett Bank of South
Fl ori da.

25. The check was subsequently returned due to "insufficient funds."

26. On the sane day that he was visited by the FPL field collector
Hemmrer |l e tel ephoned Sandra Lowery, an FPL custoner service |ead representative



for recovery, conplaining about, anong other things, a debit that he clainmed had
been i nproperly charged to the 808 account.

27. As aresult of her conversation with Hemrerle, Lowery authorized the
renoval of the debit and all |ate paynment charges associated with the debit from
t he 808 account.

28. Following the July 26, 1994, renoval of the debit and associated | ate
paynent charges, the bal ance due on the account was $1, 953.91, an anount that
Henmmrerl e still disputed.

29. In an effort to denonstrate that a | esser anmount was owed, Hemerle
sent Lowery copies of cancelled checks that, he clainmed, had been remtted to
FPL as paynent for electric service billed to the 808 account.

30. Sone of these checks, however, had been used to pay for charges billed
to other accounts that Hemmerle (or corporations with which he was associ at ed)
had with FPL.

31. As of August 29, 1994, the 808 account had a bal ance due of $2,387.47.
These unpaid charges were for service provided between March of 1993 and August
10, 1994.

32. On August 29, 1994, Hemmerl e showed Renda a notice that he had
recei ved fromFPL advising that electric service to the 808 Buil ding woul d be
termnated if the balance owing on the 808 account was not paid within the tinme
frane specified in the notice. Hemerle suggested to Renda that, in Iight of
FPL's announced intention to close the 808 account and term nate service, Renda
shoul d either apply for electric service to the 808 Building in d obe's nane or
rel ocate to another office building.

33. Renda decided to initially pursue the forner option

34. Later that same day, Renda tel ephoned FPL to request that an account
for electric service to the 808 Building be opened in G obe's nane. G gi
Marshall was the FPL representative to whom he spoke. She obtai ned from Renda
the information FPL requires froman applicant for electric service.

35. During his tel ephone conversation with Marshall, Renda nenti oned,
anong ot her things, that d obe had been a tenant at the 808 Buil ding since the
previous year and that it was his understanding that FPL was going to
di scontinue electric service to the building because of the current custoner's
failure to tinmely pay its bills. Renda clainmed that d obe was not in any way
responsi bl e for paynment of these past-due bills.

36. Froman examination of FPL's conputerized records (to which she had
access from her work station), Marshall confirned, while still on the tel ephone
wi th Renda, that the 808 account was in arrears and that FPL had sent a
di sconnect notice to the current custoner at the service address.

37. Marshall believed that, under such circunstances, it would be
i nprudent to approve d obe's application for electric service wi thout further
i nvestigation. She therefore ended her conversation with Renda by telling him
t hat she woul d conduct such an investigation and then get back with him

38. After speaking with Renda, Marshall went to her supervisor, Carol Sue
Ryan, for guidance and direction. Like Marshall, Ryan questi oned whet her



@ obe's application for service should be approved. She suggested that Marshal

t el ephone Renda and advi se himthat FPL needed additional tinme to conplete the
investigation related to A obe's application. Sone tine after 12:30 p.m on

t hat same day (August 29, 1994), Marshall followed Ryan's suggestion and

t el ephoned Renda. Ryan was on the Iine when Marshall spoke with Renda and she
participated in the conversation. Anong the things Ryan told Renda was that a
nmeter reader woul d be dispatched to the 808 Building the followi ng day to read
the meter so that the information gleaned fromsuch a reading would be avail abl e
in the event that d obe's application for service was approved

39. At no tinme did either Marshall or Ryan indicate to Renda that d obe's
application was, or would be, approved.

40. Ryan referred G obe's application to Larry Johnson of FPL's
Col l ecti on Departnent, who, in turn, brought the matter to the attention of
Thomas Ei chas, an FPL fraud investigator

41. After conpleting his investigation of the matter, which included an
exam nation of the Broward County property tax rolls (which reveal ed that
Sout hern owned the 808 Building), as well a search of the records relating to
d obe, HDC and Sout hern mai ntained by the Division of Corporations, Eichas
determ ned that G obe's application for service should be denied on the basis of
the "prior indebtedness rule.” Eichas informed Johnson of his decision and
instructed himto act accordingly.

42. Electric service to the 808 Building was term nated on Septenber 6,
1994.

43. As of that date, the 808 account had a past-due bal ance that was stil
in excess of $2,000.00.

44. Al though he conducted his business activities primarily fromhis home
following the term nation of electric service to the 808 Building, Henmerle
continued to have access to the building until March of 1995 (as did Renda). 3/
During this period, Hermerle still had office equipnment in the building and he
went there on alnost a daily basis to see if any mail had been delivered for
him It was his intention to again actively conduct business fromhis office in
the building if electric service to the building was restored. Henmerle (and
t he corporati ons on whose behalf he acted) therefore would have benefited had
there been such a restoration of service.

45. After discovering that electric service to the 808 Buil ding had been
term nated, Renda tel ephoned FPL to inquire about the application for service he
had made on behalf of G obe. He was advised that, unless FPL was paid the nore
than $2,000.00 it was owed for electric service previously supplied to the
bui | di ng, service to the building would not be restored in G obe's nane.

46. Thereafter, Renda, on behalf of d obe, tel ephoned the PSC and
conpl ai ned about FPL's refusal to approve  obe's application for service

47. FPL responded to the conplaint in witing. In its response, it
expl ai ned why it had refused to approve the application

48. On or about Novenber 15, 1994, the Chief of PSC s Bureau of Conpl aint
Resol ution sent Renda a |letter which read as foll ows:



The staff has conpleted its review of your
conpl ai nt concerning Florida Power & Light's
(FPL) refusal to establish service in the
nane of G obe Realty, Inc. at the above-
referenced | ocation. Qur review indicates
that FPL appears to have conplied with al
appl i cable Comm ssion Rules in refusing to
establish service. Qur review of the custoner
billing history indicates that the past-due
bal ance is for service at this |ocation and
not attributable to the judgnent against M.
Henmmerl e for service at another |ocation

The interlocking directorships of d obe
International Realty & Mdrtgage, Inc. and
Henmer | e Devel opnment, Inc. suggest that the
request to establish service in the nanme of

G obe Realty is an artifice to avoid paynent

of the outstanding bal ance and not a result

of any change in the use or occupancy of the

buil ding. Thus, FPL's refusal to establish
service is in conpliance with Rule 25-6.105(8)(a),
Fl orida Adm nistrative Code.

Pl ease note that this determnation is subject
to further review by the Florida Public
Service Commi ssion. You have the right to
request an informal conference pursuant to
Rul e 25-22.032(4), Florida Adm nistrative
Code. Should that conference fail to resolve
the matter, the staff will make a reconmmenda-
tion to the Conm ssioners for decision. |If
you are dissatisfied with the Conm ssion

deci sion, you may request a formal Adm nistrative
heari ng pursuant to Section 120.57(1), Florida
St at ut es.

49. After receiving this letter, Renda, on behalf of G obe, requested an
i nformal conference.

50. The informal conference was held on November 30, 1994.

51. At the informal conference, the parties explained their respective
positions on the matter in dispute. No resolution, however, was reached.

52. Adopting the reconmrendation of its staff, the PSC, in an order issued
January 31, 1995, prelimnarily held that there was no nerit to d obe's
conplaint that FPL acted inproperly in refusing to provide electric service to
the 808 Buil di ng pursuant to d obe's request.

53. Thereafter, Renda, on behalf of G obe, requested a formal Section
120.57 hearing on the matter

CONCLUSI ONS OF LAW

54. "Any custoner of a utility regulated by [the PSC] may file a conpl ai nt
with the [PSC s] Division of Consuner Affairs whenever he has an unresol ved



dispute with the utility regarding his electric . . . service. The conplaint
may be comunicated orally or in witing. Upon receipt of the conplaint a staff
menber designated by the Director of the Division [is required to] notify the
utility of the conplaint and request a response . . . . [which] explain[s] the
utility's action in the disputed matter and the extent to which those actions
were consistent with the utility's tariffs and procedures, applicable state
laws, and [PSC] rules, regulations, and orders.” Rule 25-22.032(1), Fla. Adm n.
Code.

55. It is the responsibility of the designated staff nenber to
"investigate the conplaint and attenpt to resolve the dispute informally" by
"propos[ing] a resolution of the conplaint based on his findings, applicable
state laws, the utility's tariffs and [PSC] rules, regulations, and orders.™
Rul e 25-22.032(2) and (3), Fla. Adnmin. Code.

56. "If a party objects to the proposed resolution, he my file a
[witten] request for an informal conference on the conplaint . . . within 30
days after the proposed resolution is mailed or personally comrunicated to the
parties. Upon receipt of the request the Director of the D vision may appoint a
staff nenber to conduct the informal conference or the Director may nake a
recomendation to the Commi ssion for dismssal based on a finding that the
conpl aint states no basis for relief under the Florida Statutes, Conm ssion
rules or orders, or the applicable tariffs." Rule 25-22.032(4), Fla. Admn.
Code.

57. If an informal conference is held and settlenent is not reached
"within 20 days followi ng the informal conference or the |ast post-conference
filing, the appointed staff menber [is required] to submit a recomendation to
the [PSC] and . . . mmil copies of the reconmendation to the parties. The [PSC
will] dispose of the matter at the next avail abl e agenda neeting by issuing a
noti ce of proposed agency action or by setting the matter for hearing pursuant
to section 120.57." Rule 25-22.032(8), Fla. Adm n. Code.

58. In the instant case, d obe, through Renda, filed a conplaint against
FPL, a PSC-regul ated electric utility, contesting FPL's refusal to provide
electric service to the 808 Building pursuant to dobe's request. Although the
PSC has issued a Notice of Proposed Agency Action announcing its prelimnary
determ nation to find G obe's challenge without nerit, there has been no fina
resolution of the matter. A dispute still exists which nmust be resol ved by
final agency action.

59. In responding to G obe's conplaint, FPL has taken the position that
t he conpl ai ned-of refusal to provide service was justified in |light of Rule 25-
6.105(8)(a), Florida Adm nistrative Code, 4/ which provides as foll ows:

The follow ng shall not constitute sufficient
cause for refusal or discontinuance of service
to an applicant or custoner:

(a) Delinquency in paynent for service by a
previ ous occupant of the prem ses unless the
current applicant or customer occupied the
prem ses at the tine the delinquency occurred
and the previous custoner continues to occupy
the prem ses and such previous customner shal
benefit from such service



60. The preponderance of the record evidence supports FPL's position. It
establishes that: at the tinme FPL refused (3 obe's request for service, the 808
account had a past-due bal ance in excess of $2,000; the nmonies owed were for
electric service supplied to the 808 Buil ding during d obe's occupancy of the
building; as a director, officer and agent of HDC who had actual know edge of
HDC s admi ni strative dissolution, but nonethel ess purported to act on HDC s
behal f in his post-dissolution dealings with FPL in connection with the 808
Account, Hemmerle was personally liable, under Section 607.1421(4), Florida
Statutes, 5/ for paynent of this debt; and Hemrerle continued to have access
to the 808 Building until March of 1995, and thus woul d have benefited had the
electric service requested by G obe been provided. Under such circunstances,
FPL was aut horized, pursuant to the provisions of Rule 25-6.105(8)(a), Florida
Admi ni strative Code, 6/ to refuse to provide such service

61. Accordingly, G obe' s conplaint contesting such action 7/ should be
di sm ssed. 8/

RECOMVENDATI ON

Based upon the foregoing Findings of Fact and Conclusions of Law, it is
her eby

RECOMVENDED t hat the PSC enter a final order dismssing dobe' s conplaint
that FPL acted inproperly in refusing to provide electric service to the 808
Bui | di ng pursuant to d obe's request.

DONE AND ENTERED i n Tal | ahassee, Leon County, Florida, this 4th day of
Decenber, 1995.

STUART M LERNER

Hearing Oficer

Di vision of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488-9675

Filed with the derk of the

Di vision of Admi nistrative Hearings

this 4th day of Decenber, 1995.
ENDNOTES

1/ There was a possibility that d obe woul d soon expand its operations and
t herefore need nore than one office in the buil ding.

2/ At the time of Kenmar's incorporation, Hemerle owned 50 of the 100 shares
of stock issued by the corporation

3/ Both Hemmerl e and Renda had keys to the buil ding.
4/ This is a Section 120.57 consunmer conpl aint proceedi ng, not a Section 120.56

rul e chal l enge proceeding. Accordingly, the validity of Rule 25-6.105(8)(a),
Florida Adm nistrative Code, is not at issue. See City of Palm Bay v.



Department of Transportation, 588 So.2d 624, 628 (Fla. 1st DCA 1991) ("duly
promul gated agency rules . . . will be treated as presunptively valid unti
invalidated in a section 120.56 rule challenge"); Decarion v. Martinez, 537
So.2d 1083, 1084 (Fla. 1st DCA 1989)("[u]ntil amended or abrogated, an agency
nmust honor its rules").

5/ Section 607.1421(4), Florida Statutes, provides as follows:

A director, officer or agent of a corporation
di ssol ved pursuant to this section, purporting
to act on behalf of the corporation, is
personally liable for the debts, obligations,
and liabilities of the corporation arising
from such action and incurred subsequent to
the corporation's adm nistrative dissolution
only if he has actual notice of the

admi ni strative dissolution at the tinme such
action is taken; but such liability shall be
term nated upon the ratification of such
action by the corporation's board of directors
or sharehol ders subsequent to the reinstatenent
of the corporation under ss. 607.1401-607.14401

6/ It need not be determ ned, and therefore the Hearing Oficer will not
address, whether, as FPL clains, its refusal to provide service was al so

aut hori zed by Rule 25-6.105(5)(j), Florida Adm nistrative Code, which allows a
regulated utility to refuse service where there has been an "unaut horized or
fraudul ent use of service."

7/ In addition to contending that FPL inproperly refused its request for
service, dobe further argues in its proposed reconmended order that FPL al so
acted inproperly by failing to notify G obe in witing of the reason for such
refusal, as required Rule 25-6.105(5) and (7), Florida Adm nistrative Code. No
such al |l egati on, however, was made in the conplaint that G obe filed with the
PSC and that is the subject of this Section 120.57 consuner conpl ai nt
proceedi ng. Accordingly, the allegation warrants no further discussion

8/ d obe makes the argunment in its proposed recommended order that "[t]his case
is controlled by the decision of Wllianms v. City of M. Dora, 452 So.2d 1143
(Fla. 5th DCA 1984)," wherein the Fifth District Court of Appeal held that an
electric utility acted inproperly in "requir[ing] an applicant for service to
pay a delinquent bill for service previously rendered to some ot her occupant or
owner of [the] prem ses as a condition to continuing or reinstating service to
the new applicant at the sane prem ses,” where the "new applicant” was not
"legally liable on any theory to the [utility] for the utility service
represented by the delinquent bill." dobe's reliance on Wllians is nisplaced
Unlike the situation present in the instant case, in WIllians, the "new
applicant” had not "occupied the prem ses at the tine the delinquency occurred"
and the "previous custonmer” woul d not have benefited had service been supplied
to the prem ses pursuant to the "new applicant's" request. The two cases are
therefore factual ly distingui shable.

APPENDI X TO THE RECOMVENDED ORDER | N CASE NO. 95-2514

The following are the Hearing Oficer's specific rulings on the "findings
of facts" proposed by the parties in their proposed reconmended orders:



A obe' s Proposed Fi ndi ngs

1. Accepted and incorporated in substance, although not necessarily
repeated verbatim in this Reconmended Order

2. First sentence: Accepted and incorporated in substance; Renaining
sentences: Rejected as findings of fact because they are nore in the nature of
summaries of testinony adduced at hearing than findings of fact. See T.S. v.
Department of Health and Rehabilitative Services, 654 So.2d 1028, 1030 (Fla. 1st
DCA 1995) (hearing officer's factual findings which "nerely summarize[d] the
testimony of witnesses"” were "insufficient").

3-4. Rejected as findings of fact because they are nore in the nature of
summaries of testinony adduced at hearing than findings of fact.

5-6. Accepted and incorporated in substance.

7. Rejected as a finding of fact because it is nore in the nature of a
summary of testinony adduced at hearing than a finding of fact.

8. First sentence: Rejected as a finding of fact because it is nore in
the nature of a summary of testinony adduced at hearing than a finding of fact;
Second sentence: Accepted and incorporated in substance.

9. First and |l ast sentences: Rejected as findings of fact because they
are nore in the nature of sunmaries of testinony adduced at hearing than
findings of fact; Remaining sentences: Accepted and incorporated in substance.

10. First sentence: Rejected as a finding of fact because it is nore in
the nature of a summary of testinony adduced at hearing than a finding of fact;
Remai nder: Accepted and incorporated in substance.

11-12. Rejected as findings of fact because they are nore in the nature of
summaries of testinony adduced at hearing than findings of fact.

13. To the extent that this proposed finding states that there was a
di spute between Hemmerle (purporting to act on behalf of HDC) and FPL concerni ng
t he amount owed for electric service provided to the 808 Building, it has been
accepted and i ncorporated in substance. Oherwise, it has been rejected as a
finding of fact because it is nore in the nature of a sunmary of testinony
adduced at hearing than a finding of fact.

14. Rejected as a finding of fact because it is nore in the nature of a
summary and recitation of, and commentary upon, testinony adduced at hearing
than a finding of fact.

FPL's Proposed Fi ndi ngs

1-11. Accepted and incorporated in substance.

12. Not incorporated in this Recommended Order because it would add only
unnecessary detail to the factual findings made by the Hearing Oficer

13-14. Accepted and incorporated in substance.

15. Rejected as a finding of fact because it is nore in the nature of a
summary of testinony adduced at hearing than a finding of fact.

16-17. Accepted and incorporated in substance.

18. Not incorporated in this Recommended Order because it would add only
unnecessary detail to the factual findings made by the Hearing Oficer

19. Accepted and incorporated in substance.

20. First sentence: Not incorporated in this Reconmended Order because it
woul d add only unnecessary detail to the factual findings made by the Hearing
O ficer; Second sentence: Accepted and incorporated in substance.

21-22. Not incorporated in this Recormended Order because they woul d add
only unnecessary detail to the factual findings nade by the Hearing O ficer

23. Accepted and incorporated in substance.

24-25. Rejected because they |lack sufficient evidentiary/record support.



26. Not incorporated in this Recormended Order because it would add only
unnecessary detail to the factual findings made by the Hearing Oficer

27-31. Accepted and incorporated in substance.

32. To the extent that this proposed finding refers to tel ephone calls
made on Septenber 6, 1994, by Hemrmerle and a M. WIllianms, it has not been
i ncorporated in this Recomended Order because it would add only unnecessary
detail to the factual findings made by the Hearing Oficer. QOherwise, it has
been accepted and incorporated in substance.

33-34. Accepted and incorporated in substance.

35. Not incorporated in this Recormended Order because it would add only
unnecessary detail to the factual findings made by the Hearing Oficer

36. Accepted and incorporated in substance.

37-38. Not incorporated in this Recormended Order because they woul d add
only unnecessary detail to the factual findings nade by the Hearing O ficer

39-42. Accepted and incorporated in substance.

43. Not incorporated in this Recormended Order because it would add only
unnecessary detail to the factual findings made by the Hearing Oficer

44-45. Accepted and incorporated in substance.

46. Not incorporated in this Recormended Order because it would add only
unnecessary detail to the factual findings made by the Hearing Oficer

The PSC s Proposed Fi ndi ngs

1-9. Accepted and incorporated in substance.
10-11. Not incorporated in this Recormended Order because they woul d add
only unnecessary detail to the factual findings nade by the Hearing O ficer

COPI ES FURNI SHED:

Kenneth V. Hemmerle, 11, Esquire
Kl ein, Hemmerl e & McCusker

1322 Northeast Fourth Avenue
Suite E

Fort Lauderdale, Florida 33304

Robert E. Stone, Esquire
Post O fice Box 029100
Mam, Florida 33102

Robert V. Elias, Staff Counsel

Fl orida Public Service Conm ssion
Cerald L. @Gunter Building

2540 Shumard Cak Boul evard

Tal | ahassee, Florida 32399-0850

WIlliamD. Tal bott, Executive Director
Fl orida Public Service Conm ssion

121 Fl etcher Buil ding

101 East Gai nes Street

Tal | ahassee, Florida 32399-8153

Rob Vandi ver, General Counse

Fl orida Public Service Conm ssion
121 Fl etcher Buil ding

101 East Gai nes Street

Tal | ahassee, Florida 32399-8153



Bl anco S. Bayo, Director of Records and Recordi ng
Fl orida Public Service Conm ssion

121 Fl etcher Buil ding

101 East Gaines Street

Tal | ahassee, Florida 32399-8153

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions to this reconmended
order. Al agencies allow each party at |east 10 days in which to submt
witten exceptions. Sone agencies allow a larger period of tinme within which to
submt witten exceptions. You should contact the agency that will issue the
final order in this case concerning agency rules on the deadline for filing
exceptions to this recommended order. Any exceptions to this recomended order
should be filed with the agency that will issue the final order in this case.



